Appendix 6
Tripartite Agreement

for Futures Trust Enterprise Engaging Other Professional Institution with Discretionary Power to Utilize Futures Trust Fund (Exemplar)
Party A to this Agreement: __________________ Co. Ltd., a company validly existing and duly approved by the Financial Supervisory Commission (the “FSC”), Executive Yuan of the Republic of China, to operate the futures trust business (with its Operation License No.: _______);

Party B to this Agreement: __________________ Co. Ltd., a company validly existing and duly approved by __________ for being engaged by clients with discretionary power to conduct futures, derivatives and securities trading or duly approved to carry on asset management business (with its Operation License No.: _________);

Party C to this Agreement: __________________ Co. Ltd., a trust company duly approved by _________ or a bank which concurrently engages in the business of trust and having entered into a Futures Trust Agreement with Party A to carry on the fund custody business (with its Operation License No.: _________).

WHEREAS, pursuant to the provisions of the “Regulations Governing Futures Trust Funds” and “Guidelines for Futures Trust Enterprises Engaging Other Professional Institutions with Discretionary Power to Utilize Futures Trust Funds”, Party A is to entrust part of the capital (hereinafter the “Trading Funds”) of the _____ futures trust fund (hereinafter the “Fund”) to Party B with discretionary power to conduct futures trading or to invest in futures-related commodities for which Party A will pay remuneration to Party B.  Also, Party A and Party B agree that Party C handles the matters of account opening, payment of margins and premiums, clearing and settlement, account matters and other related affairs in connection with trade or investment in accordance with the contents of instruction letter signed by authorized representative of Party B.

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the Parties agree to the terms and conditions as follows:

Article 1
(Effective Date and Term)

Party C shall have no liability arsine from the “Agreement for Futures Trust Enterprise Engaging Other Professional Institution with Discretionary Power to Utilize Futures Trust Fund” entered into on ________ by and between Party A and Party B (hereinafter “Agreement for Discretionary Engagement”), and any and all matters for Party C’s coordination is set forth in this Agreement.

This Agreement shall take effect upon execution by the Parties after the Agreement for Discretionary Engagement comes into force, and shall remain in effect so long as the Agreement for Discretionary Engagement is effective.

Article 2
(Obligations of the Parties to Coordinate)

Each of the Parties undertakes to conduct the matters set forth herein that require each to coordinate or to be responsible under the condition that the respective agreement and its appendices are effective.

The Trading Funds entrusted by Party A to Party B with discretionary power shall not exceed 30% of the initially-raised and additionally-issued amount of the Fund, and shall not exceed 50% of the net asset value of the Fund after the Fund is raised.

The value of the Trading Funds accepted by Party B from Party A for trading shall comply with the limit of maximum amount set by the FSC.  The Trading Funds together with its proceeds and interests, and all assets purchased by utilizing the Trading Funds during the term hereof along with their interests and proceeds, as well as other assets on account of the engaged trades which shall belong to Party A pursuant to the applicable laws, shall be counted as the Trading Funds.

Where the value of Trading Funds referred to in the preceding paragraph exceeds the foregoing maximum amount, Party A and Party B shall coordinate to adjust it so that it will comply with the maximum amount within three months.

Article 3
(Party A’s Rights and Obligations)

Party A’s discretionary engagement of Party B to utilize the Trading Funds to execute trade or investment shall comply with Party A’s trade or investment policies.  Party A shall be liable for damages caused to the Trading Funds as a result of Party A’s willful misconduct or negligence in appointing or giving instructions to Party B.  If Party A engages Party B to perform any responsibility or obligation to be performed by Party A under the Agreement for Discretionary Engagement or this Agreement, Party A shall be held responsible for any willful misconduct or negligence of Party B or its employees in the same manner as Party A’s own willful misconduct or negligence and, in case of any damage caused to the assets of the Trading Funds, Party A shall also be liable therefor.

Article 4
(Party B’s Rights and Obligations)

Party B agrees to execute the trades and investments within the scope authorized by the Agreement for Discretionary Engagement with the care of a good administrator, based on its professional experience and good service, and in accordance with the Agreement for Discretionary Engagement, applicable laws and regulations, and applicable rules and bylaws of the Chinese National Futures Association (“CNFA”).

Article 5
(Party C’s Rights and Obligations)

If necessary, Party C may enter into a custodian agreement to engage a foreign banking institution to serve as the custodian for the Trading Funds, conduct the settlement for trading foreign futures or futures-related commodities with fund companies or foreign futures firms, securities firms, banks or other FSC-approved institutions as designated by Party B, take custody of overseas assets of the Trading Funds, and exercise the rights pertaining to the assets.

Where Party C believes that a foreign custodian has violated the custodian agreement or the applicable laws or regulations of the country where the assets of the Trading Funds are located or that there is a possibility of such violation, it shall take necessary measures and inform Party A and Party B.

Party C’s responsibility for supervision imposed by law will not be affected by Party A’s engagement of Party B with discretionary power for utilizing the Trading Funds or by Party C’s entering into custodian agreement to engage foreign banking institution as the custodian for the Trading Funds, except for the specific account for depositing margins as required under Party B’s instruction or for trading.

Article 6:
(Amendment to this Agreement) 

Any amendment to this Agreement shall be made in accordance with the applicable provisions of the Agreement for Discretionary Engagement and its appendices.

If any amendment is to be made to a provision of the Agreement for Discretionary Engagement in respect of matters to be coordinated by a third party hereto, except that such amendment is made due to change of laws or regulations, the Parties shall negotiate such amendment, confirm in writing the proposed amendment and commit to handle matters set forth in Articles 1 and 2 before proceeding to the amendment; and the Parties shall also deliver the amended agreement and its appendices to such third party.

Where the amendment of an agreement is not handled pursuant to the preceding paragraph and makes matters to be cooperated or responsible by the third party hereto difficult to fulfill, the Parties amending the agreement shall be liable for damages sustained therefrom.

Article 7:
(Termination of this Agreement) 


Where the Agreement for Discretionary Engagement entered into by Party A and Party B is cancelled, rescinded or terminated, this Agreement shall be simultaneously terminated; provided that the Party which exercises its right of cancellation, rescission or termination shall perform the obligation of notice set forth in Article 8. 

Article 8
(Obligation of Notice)

The Party which exercises the right of cancellation, rescission or termination upon occurrence of any of the following events or the Party which is unable to perform this Agreement shall give notice to the other Parties hereto, and in addition thereto third parties to this Agreement, the engaged futures brokers and other trading counterparties:

1. Where the Agreement for Discretionary Engagement is cancelled, rescinded or terminated; or

2. Where any of the Parties is unable to perform this Agreement due to financial or operational difficulties or restrictions imposed by law.

If the event of cancellation, rescission, termination or inability of performance hereof referred to in the preceding paragraph can be known in advance, an advance notice shall be given.

Where the Agreement for Discretionary Engagement is terminated under the mutual consent of Party A and Party B, Party B shall give a notice to Party C, the engaged futures brokers, and other trading counterparties.

Where any damage is caused to the other Parties hereto as a result of the failure of the Party which is obligated to give notice as set forth in the preceding three paragraphs, the Party which is obligated to give notice shall be liable to the other Parties for damages.

In regards to any trade which is concluded, or is being carried out and unable to be cancelled, or its contract position cannot be liquidated, Party C shall retain the amount for clearing and settlement of such transactions or handle the clearing and settlement instead, upon cancellation, rescission, or termination of the Agreement for Discretionary Engagement between Party A and Party B.

Article 9:
(Handling of Unauthorized Trades) 

With respect to any authorized trade, the Parties agree that the provisions of the Agreement for Discretionary Engagement and other applicable laws and regulations shall govern.  

Where any dispute arises between Party B and Party C after Party C has given a notice of authorized trade, Party B shall still perform in accordance with the contents of the notice, and the attribution of liability shall be determined thereafter in accordance with applicable laws and regulations or agreements.

Article 10:
(Confidentiability) 

Each of the Parties shall keep in confidence the information of the other Parties known to such Party in the course of handling the business affairs, and may not disclose such information to any other person, unless inquired by Party A pursuant to the agreements or by competent authorities pursuant to the laws and regulations.

Article 11:
(Method of Notice and Contact)

In case of any change to the contact address, telephone or fax number of any of the Parties, such Party shall give each of the other Parties a written notice as soon as practicable and the changed contact information shall become the agreed contact information.  The Party which fails to give such notice may not assert the change against the other Parties.

The notice or delivery of all expressions or representations by any of the Parties in respect of this Agreement shall be given to the other Parties by postal mail or other means agreed by all Parties according to the agreed contact information referred to in the preceding paragraph.

The notice or delivery given in writing by any of the Parties to the other Parties pursuant to this Agreement or applicable laws shall be deemed served:

(1) if given by postal mail, after mailing to the agreed contact address and the lapse of the regular mail delivery time;

(2) if given by fax, upon faxing to the agreed fax number and receipt of the fax transmission confirmation;

(3) if given by personal delivery, upon handing over.

Article 12:
(Dispute Resolution and Jurisdiction)

With respect to any dispute arising from this Agreement, the Parties agree to first attempt to resolve the dispute in accordance with the Regulations Governing Reconciliation of Disputes promulgated by the CNFA.  If the conciliation fails to resolve the dispute, the Parties agree to submit the dispute to arbitration under ROC Arbitration Law.  Where a lawsuit is initiated in the event of failing to reach an arbitral award, action taken by either Party against the other Party for revocation of the arbitral award, or cancellation of the arbitral award by a court judgment, the Parties agree to submit to the jurisdiction of the Taipei District Court as the court of the first instance; provided that where the law has special regulations on executive jurisdiction or excluding mutually agreed jurisdiction, such regulations shall prevail.

Article 13:
(Governing Law and Supplemental Provisions)

This Agreement and its validity, interpretation, performance and other matters in respect hereof shall be governed by the laws of the Republic of China.

Where any provision of the laws or regulations or public announcements or rulings applicable to futures trading, bylaws of the CNFA or Taiwan Futures Exchange is amended after execution of this Agreement, the rights and obligations between the Parties shall be subject to the amended provisions, unless otherwise provided herein to the contrary.

With respect to any matter not specified herein, the Futures Trading Act, the Regulations Governing Futures Trust Funds, bylaws of CNFA or Taiwan Futures Exchange, and other applicable laws, regulations and rules shall apply; in case any matter is not provided therein, the Parties shall negotiate in good faith. 

Article 14:
(Counterparts of this Agreement) 

This Agreement shall be made in triplicate and each of the Parties shall keep one as evidence.

Parties to this Agreement:

Party A:
____________________ Co., Ltd. (chopped) 

Uniform Number of Profit-seeking Enterprise: 

Representative:

Representative’s Identification Card Number:

Address:

Telephone: 

Fax: 

Party B: _____________________ Co., Ltd. (chopped)

Uniform Number of Profit-seeking Enterprise: 

Representative:

Representative’s Identification Card Number:

Address:

Telephone: 

Fax: 

Party C: _____________________ Co., Ltd. (chopped)

Uniform Number of Profit-seeking Enterprise: 

Representative:

Representative’s Identification Card Number:

Address:

Telephone: 

Fax: 

Dated: 
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